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there has never occurred so profound a change as that involving the 
disappearance of the Neanderthal race and the appearance of the 
Cr6-Magnon race" (page 260). This cataclysmic history, which re- 
placed " a race lower than any existing human type by one which ranks 
high among the existing types in capacity and intelligence," needs 
more evidence than the prehistoric world can well supply. The fate 
of the Neanderthals is still uncertain and the type of the Grimaldi 
skulls may yet be found elsewhere. At present the most striking fact 
in the Upper Paleolithic prehistory is admittedly the emergence of this 
Cro-Magnon " race," but the student of the later history of mankind 
is inclined to doubt even the most direct evidence of complete racial 
extermination. The Saxons certainly were long credited with the 
most thoroughgoing example of Schrecklichkeit in history , but we know 
now that the Celtic blood has added its humors to the English consti- 
tution. History never repeats itself ; it would be doubly strange if it 
were to repeat prehistory. But there is a strange appeal to the imagi- 
nation in the implication of Commont that the new Aurignacian cul- 
ture of this gifted race retouched the primitive tools of the western 
peoples whom they replaced — in the valley of the Somme ! Perhaps 
the implications lead to a sustained doubt in the prehistoric Armageddon. 

J. T. Shotwell. 

Concerning Justice. By LUCILIUS A. EMERY. New Haven, 
Yale University Press, 19 14. — 170 pp. 

In Charleston, South Carolina, stands a statue of Calhoun, bearing 
this inscription: " Truth , Justice and the Constitution." These are 
good words, words that doubtless the General Court of Massachusetts 
would not hesitate to write underneath a figure of Webster on Bos- 
ton Common. It seems a pity that the use of such good words should 
ever lead to confusion. And more's the pity that any one should write 
a book about these words to make confusion worse confounded. This, 
unfortunately, is what the former Chief Justice of the State of Maine 
has done. Yet his book is not wholly in vain, for its confusion drives 
home the folly of using tools of expression that are devoid of precision. 

This, however, is not Judge Emery's purpose in writing, for he places 
great reliance on truth and justice. Truth, he says, is uncompromis- 
ing, unadaptable and single. 

It is not a matter of convention among men, is not established even by 
their unanimous assent, and it does not change with changes of opinion. 
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It is identical throughout time and space. ... If the truth be found it will 
be a sure guide in life. If it be not found the lives of men will so far go 
awry. That it may be difficult to find, that we may never be sure we have 
found it, makes no difference [pages 6-7] . 

And likewise of justice. Justice is not " as Falstaff said of honor 
. . . ' a word,' 'a mere scutcheon'." 

I appeal to our consciousness, to our innate conviction that there does exist 
something, some virtue, some sentiment, however undefinable in terms, 
holding men together in society despite their natural selfishness, and with- 
out which they would fall apart. It is this virtue, this ligament of society, 
that we call justice [page 1 1] . 

Judge Emery refers to the saying of Socrates, " I know not what justice 
is and therefore am not likely to know whether or not it is a virtue," 
and adds : ' ' Granting that the confession may have been intended 
ironically, the further discussion did not result in any practical solu- 
tion. . . . Indeed, the inquiry is not yet closed and will not be until 
the millennium " (page 15). Grievous mistakes will be made in the 
future as they have been made in the past as to what is justice. Such 
mistakes " can be lessened only by greater wisdom and forethought, by 
greater effort to consider justice apart by itself, with philosophical de- 
tachment, with minds unclouded by pity, sympathy, charity, and other 
like virtues, on the one hand, or by envy, hate, prejudice, and like 
evil sentiments, on the other " (page 13). This spirit of detachment 
characterizes Judge Emery's treatment of his subject. Justice is ren- 
dering each man his rights. Rights do not differ in their nature and 
importance. 

All rights are personal rights, and the right of each to control his labor, 
his savings, his person, and his property is the same. I am not yet con- 
vinced that the right of the laborer to make use of his labor is superior to 
that of the capitalist to make use of his capital ; that, whatever his greater 
need, the right of one without property is superior to that of one who has 
property ; that the right to get is superior to the right to save [page 75]. 

After these indications of the author's general philosophic outlook, 
the reader would expect him to embrace the doctrine that all rights are 
natural and inherent. Judge Emery plays sympathetically with the 
notion, but does not expressly declare himself. In support of " the 
innate feeling and a general belief that society abridges individual rights 
instead of conferring them " he cites the fact that legislation is usually 
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restrictive or compulsory and rarely, if ever, permissive (page 40). 
He concludes this part of his discussion by asking, " How far should 
society go in undertaking to regulate the conduct and restrict the 
freedom of the individual — that freedom which would be his if he were 
alone in the world?" What this state of happy freedom includes, 
Judge Emery does not specify. Manifestly it does not include freedom 
to take property by will or by descent, or freedom to enjoy an exclu- 
sive franchise. It does not include freedom to sue in courts for redress 
of injuries to one's person or possessions. A cursory analysis of our 
legal system and a comparison of its results with an assumed state of 
nature will reveal that what from the angle of incidence is the imposi- 
tion of legal burdens is from the angle of enjoyment the grant of legal 
privileges. 

Having dealt thus with truth and justice, Judge Emery turns to the 
Constitution. With some surprise we find that ' ' justice can be secured 
only through governmental action." This descent to the mundane 
leaves us curious how the human beings who determine the course of 
governmental action are to go about it with philosophical detachment 
to consider justice " apart by itself." We are curious also whether 
judges and legislators who share the author's belief that rights do not 
differ in their nature and importance will seek to apply justice to the 
actual conditions of life by some mathematical formula without exam- 
ining those conditions. Judge Emery does not clear up the mystery. 
His chapter on " The Best Form of Government" indicates that the 
separation of governmental powers has something to do with it. It is 
vaguely manifest that only in the United States is justice going to sur- 
vive. And this is because of the Constitution. The author's concluding 
chapters can be understood if read by title only : " The Necessity of 
Constitutional Limitations upon the Powers of the Government ; The 
Interpretation and Enforcement of Constitutional Limitations Neces- 
sarily a Function of the Judiciary ; An Independent and Impartial Ju- 
diciary Essential for Justice ; The Necessity of Maintaining Undimin- 
ished the Constitutional Limitations and the Power of the Courts to 
Enforce Them." 

What comment is necessary on such a book as this, other than an 
expression of amazement that leave to print should have been granted 
by the official press of a university of learning? It would have been 
so much simpler and wiser to leave the task where Socrates laid it down. 

Thomas Reed Powell. 



